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STATEMENT OF ISSUES PRESENTED 


Did a 224 day delay in trial, none of which was 
attributable to Appellant and at least 31 aays of 
which was upon motion of the prosecution, deprive 
Appellant of his right to a speedy trial where the 
principal point at issue was what Appellant said 
to the complaining witness, and the delay enabled 
the virtually non-English-speaking complaining 
witness to attain proficiency in speaking English 
by the time of trial, and the resulting possibility 
of prejudice was compounded by the inability of 
defense counsel appointed one month before the 
original date of trial, or of Appellant, who was 
incarcerated from the time of arrest, to locate an 


important missing witness? 


Was it error for the trial judge to instruct the 


jury that they might find Appellant guilty of 
criminal assault if there was an “apparent ability," 
rather than a "present ability," to carry out an 


attempt or effort with force or violence to do in- 


jury to the person of another? 


Did the trial judge err in refusing to instruct 

the jury that they might consider whether Appellant's 
use of narcotics incapacitated him from forming the 
specific intent to commit robbery, where there was 


evidence that Appellant used heroin shortly before 


the alleged crime and corroborated testimony that 


Appellant was "high" as a result of such use, and 
the general circumstances of the alleged offense 

are inconsistent with intent to perpetrate a robbery? 
Did the trial judge err in instructing the jury that 
an unloaded pistol used only as a pistol, and not as 
2 club, is a "dangerous weapon” within the sense of 


a statute! prohibiting assault with a dangerous weapon? 


This case has not previously been before this Court under 


the same or similar title. 


REFERENCES TO RULINGS 


There are no oral or written rulings setting forth the 
basis of the judgment presented for review by this Court, ex- 
cept for the trial judge's oral refusal to instruct the jury 


as requested by Appellant's counsel. See Tr. 102. 


STATEMENT OF THE CASE 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, entered on 


March 24, 1969, convicting Appellant of violating: D.C. 
Code §§22-501 and 22-3202, Assault With Intent To Commit 
Robbery While Armed; §22-501, Assault With Intent 0 Commit 
Robbery; §22-502, Assault With A Dangerous rae and 


§22-3204, Carrying A Dangerous Weapon. Appellant was granted 


leave to proceed on appeal without prepayment of costs and 


his appeal was duly noted. The jurisdiction of this Court 
is invoked under 28 U.S.C. §1291. | 

Appellant and one Ralph L. Terrell were arrested on 
June 17, 1968. A preliminary hearing was held onl gune 18, 
following which Appellant and Terrell were held for grand 


jury action. Appellant remained inearcerated until trial. 


On October 21, 1968, the grand jury filed its bill charging 
Appellant with the offenses of which he was convicted, and 
charging Terrell on the first three of the four epuntse 
Trial counsel for Appellant was appointed on November 15, 


1968. On December 13, on the prosecution's motion, the trial was 
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continued from that date to January 13, 1969. For unexplained 
reasons, the trial did not begin until January 27, 1969. On 


January 28, the jury found Appellant guilty on all counts. 


The jury was unable to reach a verdict as to the codefendant 


Terrell, and a mistrial was declared as to that defendant. 
Appellant was sentenced to terms of 5 to 15 years on counts 
one and two, 3 to 9 years on count three, and 1 year on count 
four, said sentences to run concurrently. 
The complaining witness, Mahmoud R. Khani, is a native 
of Iran who came to the United States on May 6, 1968, being 
at that time unable to speak English, and who apparently began 
to study the speaking of English in late May of that year. 
Tr. 8-11. On June 17, 1968, Mr. Khani was walking north on 
west side of 16th Street, N.W., in the District of Columbia. 
8, 31, 36. As he reached the corner at the north side of 
intersection of 16th and Fuller Streets, N.W., opposite 
Meridian Hill Hotel, he was approached by two men. Tr. 8, 
It was his testimony that the codefendant Terrell went 
of the sidewalk to his left and stood behind him, without 
touching him, while Appellant, standing in the middle of the 


sidewalk, held a very small pistol to his stomach and spoke 


words which he understood to be, "Give me money. Give me 


money." Tr. 8, 17-18, 20, 25-26. At that point a car 
stopped on 16th Street, and a police officer approached 


holding a drawn revolver and speaking in words which Mr. 
Khani did not understand. The officer placed mopetient 
and the codefendant under arrest. Tr. 21-22, 27. 

The arresting officer testified that as he was driving 
south on 16th Street at about 25 miles per hour, he saw Ap- 
pellant, standing on a downgrade looking up at Me. Khani, but 
with his side exposed to view from the street, push Mr. Khani 
once in the direction of the lawn. Tr. 31, 36-39, 48. How- 
ever, he did not note with which hand Appellant peshed Mr. 
Khani. Tr. 39-40. He got out of his car, drew nis pistol 
and approached, and as he approached he noted that Appellant 
had a pistol in one hand, held six inches to a foot away from 
Mr. Khani, which he placed in his rear pants pocket as the 
officer drew near. Tr. 31, 40, 43, 49. The officer appropri- 
ated the pistol, which was found to be an unloaded -22 caliber 
Derringer for which Appellant had no license. rx! 31-33, 61. 


Appellant testified that sometime after 5:00 p.m. on 


| 
June 17, in the company of the codefendant, he had gone to 
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the home of one Thomas Purcell on 17th Street, N.W., where 
he purchased and’ used the narcotic heroin, and was given 
the Derrincer by Purcell in order that he might sell it. 

Tr. 63-65, 69. He stated, and the codefendant confirmed, 
that he was “high" as a result of having used the narcotic 
heroin. Tr. 66-67, 87. He further testified and the co- 
defendant confirmed that after leaving Purcell's residence, 
he and the codefendant walked to 16th Street, where they ap- 
proached Mr. Khani on the street, Appellant pulled the un- 
loaded firearm from his pocket, held it in the palm of his 
hand, and asked Mr. Khani if he would like to buy it. This 
caused Mr. Khani to become excited and jump, whereupon the 
arresting officer arrived and arrested Appellant and the co- 
defendant. Tr. 66-67, 80-81, 85, 95, 99. 

Upon the conclusion of the prosecution's case and again 
upon completion of Appellant’s case, Appellant's counsel 
moved for acquittal (though the motion was phrased as one 
for a directed verdict). Each time the motion was denied 
Tr. 53, 103. 


Appellant asked the trial judge to instruct the jury that 


they might consider whether Appellant's use of narcotics 
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incapacitated him from forming the specific intent! required 
for the crimes set forth in counts one and two of the indict- 
ment, alleging an intent to commit robbery. The verneet was 
denied. Tr. 102. 

In defining the crime of assault, a basic component 
of three of the counts charged, the trial judge instructed 
the jury, without objection, that an assault is an unlawful 
attempt or effort with force or violence to do injury to the 
person of another, "coupled with the present roars ability 
of carrying out such an attempt." Tr. 114. 


Later in his charge, the trial judge instructed the 


jury, without objection, that for purposes of D.C. Code 


§22-502, Assault With A Dangerous Weapon, "a pistol is a 


dangerous weapon." Tr. 119. 
SUMMARY OF ARGUMENT 


I. A total delay before trial of 224 days, consisting 
of a 126 day pre-indictment delay, greater than the pre- 
indictment delay about which this court expressed concern in 
Hood v. United states, 125 App.D.c. 16, 365 F.2d 949 (1966), 


and a 98 day post-indictment delay, served to deny Appellant 
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a speedy trial. | The only continuance was attributable to 

the prosecution and except for the occasions of his pre- 
liminary hearing and arraignment, Appellant was not repre- 
sented by trial ‘counsel until one month before the original 
trial date, and ‘two and a half months before the actual trial 
date. There is a likelihood that Appellant was prejudiced 
because the principal question at the trial was what he said 
to the complaining witness, and whereas this witness had only 
been in the United States for about six weeks at the time of 
the alleged offense and could speak no English at the time of 
his arrival and little English at the time of the alleged of- 
fense, between then and the trial he had continued his English 
studies, and appeared before the jury much more proficient in 
English than he had been before. The likelihood of prejudice 
resulting from the delay was increased by the fact that trial 
ecopunsel for Appellant and the codefendant were unable to lo- 
cate a key witness who might have corroborated much of Ap- 
pellant's testimony, and Appellant remained incarcerated and 
unable to search for such witness from the time of his arrest. 


II. It is undisputed that the pistol which Appellant is 


alleged to have pointed at the complaining witness was unloaded. 


Tr. 44. Yet the trial judge charged the jury that it suffices 
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for proof of criminal assault that there have been a "present 


apparent ability" of carrying out an assault. Tr. 114. This 


was error because the District of Columbia has adopted the 


rule that a "present ability," rather than merely an “apparent" 
one, is required for the crime of assault. Guarro v. United 
States, 99 App.D.C. 97, 99, 237 F.2d 578, 580 (1956) . 

III. The trial judge erred in refusing to instruct the 
jury that they might consider whether Appellant's tos of 
narcotics incapacitated him from forming the specie intent 
required for conviction of the crimes of Assault with Intent 
To Commit Robbery and Assault With Intent To commit Robbery 
While Armed. Tr. 102. A foundation for such a charge was 
laid by testimony of Appellant that he had taken narcotics: 
was high, and acted peculiarly, tr. 66-67, testimony of the 
codefendant that Appellant "looked kind of high," vr. 87, 
and evidence of circumstances indicating both incautious 
behavior on Appellant's part and a failure to act in a manner 
which might be expected of a sober robber. Tr. @, 13-14, 
37-38, 48. These factors are similar to those which caused 


this Court to reverse in Womack v. United States, 119 App.D.c. 


40, 336 F.2d 959 (1964), and stronger for reversal than the 
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factors in Heideman v. United States, 104 App.D.c. 128, 259 
F.2a 943 (1958), cert. den. 359 U.S. 959 (1959), where this 
Court affirmed the conviction. 

Iv. The trial judge erred in charging the jury that 
a pistol is a “dangerous weapon" for purposes of D.C. Code 
§22-502, Assault With A Dangerous Weapon, Tr. 119, for the 
prevailing rule is that an unloaded firearm used only as a 
firearm is not a dangerous weapon. Price v. United States, 
156 Fed. 950 (9th Cir. 1907); 3 Underhill on Criminal Evidence 


6688, at 1632 (Sth ed. 1957). 


ARGUMENT 


I. 
7-30, 58-78, 103-104) 


Appellant’ was arrested on June 17, 1968. The grand jury 


filed its bill against him on October 21, 1968, 126 days later, 


and Appellant's trial commenced January 27, 1969, 98 days 
after indictment. Thus, the total delay between the offense 
and trial was 224 days, throughout which period Appellant 


was incarcerated. No part of this delay appears to have been 
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attributable to Appellant. On the other hand, at the request 


of the prosecution there was one 31 day continuance in the 


trial date, followed by an additional unexplained delay of 


14 days before the trial. The record indicates representation 


of Appellant by counsel only for his preliminary hearing on 

June 17, 1968, his arraignment on November LT, 1968, and from 
November 15, 1968, until trial 2 1/2 months later (represen- 
tation at the motion for continuance being by emer other 

than Appellant's appointed counsel, according to the District 
Court jacket). 
It is established that delay prior to indictment, as 


well as after, may constitute a denial of the right toa 


speedy trial provided for by Article VI, U.S. Constitution. 
| 

Smith v. United States, 360 U.S. 1, 10 (1959) (dictum) ; 

Hanrahan v. United States, 121 App.D.C. 134, 137, 348 F.2d 


363, 366 (1965); 4 Barron, Federal Practice and Procedure 


§2532 (cum.supp. 1964). In Hood v. United States, 125 App.D.c. 


16, at 17 n. 1, 365 F.2d 949, at 950 n. l (1966) ,| this court 


expressed concern with a pre-indictment delay of 106 days, de- 


clining to take action only because the appellants there were 


represented by counsel throughout the period in question, and 


because of the appellants' failure to demonstrate that the 
delay was prejudicial. 

In the present case, however, the long delay may have 
impaired the ability of the accused to defend himself, one 
of the main possibilities which Article VI is intended to 
protect against. See United States v. Ewell, 383 U.S. 116, 
120 (1966). ‘There is present here the "possibility of 
prejudice from the delay” which this Court has said is an 
important factor in close cases. See Hedgepath v. United 
States, 124 App.D.c. 291, at 294 n.3, 364 F.2d 684, at 687 
n.3 (1966) - 

The possibility of prejudice is twofold. First, and 
more importantly, the delay may have caused the jury to see 
the complaining witness and to evaluate his credibility in 


a very different light from that in which they would have. ap- 


peared at the time of the alleged offense. The complaining 


witness is a native of Iran who at the time of the alleged 
offense had been in this country only some six weeks, who 
could not speak English at all at the time he arrived in the 
United States, and who appears to have begun to study the 
oral use of the English language only about three weeks before 


the alleged offense. Tr. 8-ll. His lack of proficiency in 
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English at the time of the alleged offense was such that by 
his own testimony he was unable to respond vocally to his 
alleged assailants, Tr- 9, or to understand after the arrival 
of the arresting officer what that officer, Appellant, or the 
codefendant was saying. Tr- 26-27. : 

At the time of trial, the complaining witness was 
continuing his English studies, Tr. 7, and his significantly 
enhanced proficiency in English, in contrast with that at 
the time of the alleged offense, is self-evident fom the 
record. Yet the principal controverted issue in the case 

| 
was what Appellant said to the complaining witness. Under 
these circumstances, a 7 1/2 month post-arrest delay in trial 
was as likely to be prejudicial to the accused as was the 
pre-arrest delay which caused this Court to reverse the con- 
viction in Ross v. United States, 121 App.D.C. 233, 349 F.2d 
210 (1965), on due process grounds, where 2 7 month delay in 
arrest affected the ability of the accused to recquseruct what 
had occurred. : 

The resulting likelihood of prejudice was compounded by 


a second factor, the absence of the witness Purcell, who 


might have corroborated Appellant's testimony that he had 
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set out to sell a pistol, rather than use it in perpetrating 

a robbery, as well as his testimony that he was under the 
influence of narcotics. Tr. 63-65, 69-78. Trial counsel 
attempted to locate Mr. Purcell, the accused being incarcerated 
and unable to do so, but could not find him. Tr. 103-104. 

As Appellant did not know the missing witness’ street address, 
his incarceration during this period is of critical signifi- 
cance. Tr. 63, 68. It is of course possible that Mr. Purcell 
could not have been located even immediately after the al- 
leged offense, but the decreased likelihood of locating a 

key witness by the time, some 5 months after arrest, when 
trial counsel wes appointed, augments the possibility of 
prejudice resulting from the opportunity given the complaining 
witness for the improvement of his English conversation, and 


the late hour at which any significant legal representation 


was initiated yet further distinguishes the case from Hood v. 


United States, supra. 

The pre-indictment delay in the case at bar was greater 
than that which gave rise to this Court's concern in Hood. 
The post-indictment delay of itself was at the fringes of 
tolerability. Taken together, as they should be where, as 
here, the prejudicial impact is continuous and progressive, 
and not subject to the artificial divide of indictment, the 


two add up to a substantial delay. 
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The Trial Judge Erred In Instructing 

The Jury That To Convict Of Criminal 

Assault, It Suffices That There Be An 
“Apparent” Ability Of Carrying Out An 
Attempt Or Effort With Force Or Violence 
fo Do Injury To The Person Of Another. 


(Tr. 44, 113-115) 


Appellant was convicted on three counts--Assault With 
Intent To Commit Robbery While Armed, Assault With Intent To 


Commit Robbery, and Assault With A Dangerous Weapon--each of 
. i 
which requires that there have been an "assault." The trial 
judge below instructed the jury as follows with respect to 

the definition of "assault," Tr. 114-115: 

An assault is an unlawful attempt or effort 
with force or violence to do injury to the person 
of another, coupled with the present apparent 
ability of carrying out such an attempt. 

If the assault is made with a dangerous weapon, 
it is not necessary that the weapon actually come 
into contact with the person of the complaining wit- 
ness to constitute the assault. To display or 
brandish or to swing or to lunge with a dangerous 
weapon against the person of another, or to point 
a firearm at another person in a menacing or threat- 
ening manner or in such a way as to cause a} well- 
founded apprehension of immediate peril constitutes 
an assault. (Emphasis added) 


It is submitted that under the prevailing law in the Dis- 


trict of Columbia, this charge was error, in Light of the uncontested 


evidence that the pistol used by Appellant was not loaded at the 
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time of the alleged offense. Tr. 44. The error was made all 
the more serious by the trial judge's having explicitly stated 
that threatening use of a firearm constitutes an assault, 
without distinguishing between a loaded and an unloaded fire- 
arm, and by the judge's clear implication that a pointed fire- 
arm is, without more, a “dangerous weapon,” a suggestion con- 
tested in Argument IV. of this Brief. 

There is a conflict in the case-law and among the authori- 
ties as to whether, to constitute criminal assault, the ag- 
gressor must have the "present ability" to inflict harm or 
whether, as the trial judge below instructed, it suffices 
that there be an “apparent ability” to do so. 1 Wharton on 
Criminal Law §336, at 682 (12th ed. 1957). 

The prevailing view is that "present ability" is required, 


and that the crime of criminal assault is not made out where 


the proof indicates that an unloaded firearm, with which the 


assault is alleged to have been committed, was not used or 
intended to be used as a firearm. 6 Am.Jur.2d, Assault and 
Battery §54, at 34-35. 

In the District of Columbia, the crime of simple assault 


under D.C. Code §22-504 has been defined by this Court as: 


an attempt with force or violence to do a 

corporal injury to another; and may consist 

of any act tending to such corporal injury, 

accompanied with such circumstances as de- 

note at the time an intention, coupled with 

the present ability, of using actual violence 

against the person. (Guarro v. United States, 

99 App.D.C. 97, 99, 237 F.2d 578, 580 (1956), 

quoting with approval from Patterson v. Pillans, 

43 App.D.c. 505, 506-507 (1915) (Emphasis added) .) 
| 


Thus the trial judge's instruction, which provided the 
very foundation of the jury's consideration of three counts 
of the indictment against Appellant, erroneously permitted 
conviction on the basis of findings which do not satisfy the 
prevailing definition of assault. This can only be “plain 
error" within the sense of Rule 52(b), Fed. R. crim. P., for 
nothing could more fundamentally affect Appellant's substan- 
tial rights. Had the trial judge given a "present ability” 
instruction, it is difficult to see upon what esas Appellant 

| . 
could have been adjudged guilty of criminal assault. 


But even were the Court to conclude that the error was not 


"plain," the same result would be reached, and the significance 
| 


of the "plain error" rule negated, by rephrasing the argument 


in terms of the insufficiency of the evidence to prove the crime 


of assault, given the absence of proof of a present ability to 
| 
use violence against Appellant in the manner in which the act 
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is alleged to have been attempted. Such a recasting of 
the argument would be plausible because Appellant did move 
for acquittal, and in considering a question of sufficiency 
of the evidence, the appellate court should apply the ap- 
plicable law regardless of the trial judge's instructions, 
even if the instruction involved was not excepted to. See 
Myra Foundation v- mnited States, 267 F.2d 612, 615 (8th 
Cir. 1959). And there clearly is insufficient evidence of 
that “present ability” to consummate the alleged assault, which 
the proper statutory standard requires. 
III. The Trial Judge Erred in Refusing To 
Instruct The Jury That They Might Consider 
Whether Appellant's Use Of Narcotics In- 


eapacitated Him From Forming The Svecific 
Intent To Commit Robbery. 


(Tr. 8, 13-14, 19, 37, 44, 48, 62-76, 84-87) 


a Appellant testified that sometime after 6:00 p.m. on the 
day of the alleged offense, he and the codefendant went to the 
home of the missing witness Purcell, where Appellant purchased 
for $20 and used the narcotic heroin. Tr. 63-65, 72-74. He 
stated that as a result of the use of this narcotic, he was 


“high” so much so that when it appeared that the complaining 


== 


witness lacked a comprehension of English and could not under- 
stand the offer of the sale of a pistol, Appellant began to 
laugh and continued to do so even as the arresting officer 
arrived. Tr. 66-67. This testimony was eeereparnted by the 
codefendant Terrell, Tr. 87: | 


Q. Now, was there anything unusual about Mr, Baker 
at this time? | 


He was high. He looked kind of high. 
High. Do you know for what reason? 


I don't know. He was just high. I think he 
used drugs. 


The plausibility of Appellant's Seaton is sug- 
gested by the circumstances of the alleged offense. The 
evidence is that the incident forming the basis for this 
prosecution took place at 11:30 p.m. on a summer evening, in 
a well-lit location, served by a street light, scioss the 
street from a hotel, on a busy street being used by cars and 


some other persons on foot. Tr. 8, 13-14, 37-38.| Appellant, 


wearing ragged clothes and needing a shave, stood fully exposed 


to view from the street, and presumably from the hotel as well. 
Tr. 44, 48. These hardly seem the circumstances which a per- 


son of sober thought would choose with the intention of 


perpetrating a robbery. And the existence of some doubt 
that Appellant was engaged in the execution of a pre- 
planned offense is suggested by the jury's failure to con- 
vict the codefendant of aiding and abetting in the alleged 
crimes. Furthermore, although the complaining witness 
carried a briefcase, no effort was made to seize it, or 
to obtain his wallet. Tr. 19. 

Notwithstanding the evidence of the use and effect of 
narcotics, the trial judge erroneously refused to grant an 
instruction as to Appellant's capability of forming a 
specific intent to commit the offenses of Assault With Intent 
To Commit Robbery and Assault With Intent To Commit Robbery 
While Armed. Tr. 102. 

The test for entitlement to an instruction on intoxi- 


cation seems equally applicable here. In Heideman v. United 


States, 104 App.D.c. 128, at 131, 259 F.2d 943, at 946 (1958), 


cert. den. 359 U.S. 959 (1959), this Court said: 


[A] defendant...is entitled to an instruction on 
drunkenness as bearing on intent if the evidentiary 
groundwork has been adequately laid. Such an in- 
struction is necessary...if sufficient evidence on 
the intoxication issue has been introduced so that 
a reasonable man could possibly entertain a doubt 
therefrom that the accused was able to form the 
necessary intent. 
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That standard surely has been met in the present case. 
Womack v. United States, 119 App.D.c. 40, 336 F.2d 
959 (1964), a robbery prosecution, bears strong resemblances 
to the case at bar. There was testimony that the appellant 
was "pretty high" as a result of his having “shared" a pint 
and a half of gin, the extent of his share not being made 
clear in the opinion, and the testimony of the eee that 
the appellant smelled of alcohol and "looked like he was 
kind of drunk and staggering." 119 App.D.c. at 40-41, 336 
F.2d at 959-960. There were the additional circumstances 
that the accused in Womack was equally exposed eo peperehes™ 
sion as was Appellant, giving his victim, a taxi-driver, his 
correct address as his destination, and reaerers ion the 
street corner near his home with a companion for several 
minutes after arrival there. On the basis of this evidence, 
the court, stating that there was substantial evidence of 
inability to form the requisite intent to rob, hela that it 
was error for the trial judge to refuse an instraztion on 


intoxication. 


Even Heideman, supra, where the Court affirmed, over 


the dissent of Chief Judge Bazelon, suggests the impropriety, 


-24- 


in the instant case, of denying the requested instruction. 
In Heideman the strongest evidence of intoxication was a 
codefendant's testimony that while he was not himself un- 
aware of what he was doing, the appellant "got a little 
@runker than me." 104 App.D.C. at 131, 259 F.2d at 947. 
In concluding that no incapacitating state of intoxication 
had been shown, the Court noted statements of the victim 
contradicting these assertions of intoxication. In contrast, 
there are no such contradictory contentions in the present 
case--the evidence concerning narcotic use and effect is un- 
contested. 

To be sure, on the merits the jury might justifiably 
have concluded that Appellant had not proved incapacitation. 
But the issue never was put to the jury, and the question 


now is whether, on the basis of the evidence introduced be- 


low, a reasonable man could possibly entertain a doubt that 


Appellant was able to form the necessary intent. That ques- 
tion should be answered in the affirmative. 

It is true that trial counsel for Appellant did not 
allege narcotic incapacitation as a part of his theory of the 


case. Indeed, he sought to curtail the introduction of 
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evidence of narcotic use, presumably out of fear of pre- 
judicing the jury or implicating Appellant in a separate 
offense, but the prosecution persisted and the trial judge 
let the evidence come in. Tr. 70-72. Nonetheless, Womack 


makes clear that: 
{A] defendant is entitled to an instruction on 
any issue fairly raised by the evidence, whether 
or not consistent with the...defense trial! | theory. 
(119 App.D.c. at 40, 336 F.2d at 959) 


qhe Trial Judge Erred In Instructing The 
Jury That For Purvoses ; Of D.C. Code — 
§22-502, A . Pistol Is A Dangerous Weapon. 


(fr. 7-22, 25-33, 36-49, 102, 114-115, 119-120) 


With respect to the count charging appellant with 

Assault With A Dangerous Weapon, under D.C. Code §22-502, 
| 

the trial judge advised the jury as follows: “T would 
instruct you that a pistol is a dangerous weapon." Tr. 119. 
rt is clear that this charge assumed the use of a pistol as 
a firearm and left no room for the jury to consider any 
other use in which it might constitute a aangerous weapon, 


of which use there was virtually no evidence in any event, 


Tr. 119-120: 


-26- 


Again, I will instruct you that to con- 
stitute an assault with a dangerous weapon, it 
is not necessarv that the weapon have been used 
against the person or that the person assaulted 
have been maimed or killed or even touched. 
Merely to brandish or to wave a weapon at another 
person in'a menacing or threatening manner, or in 
any manner that would reasonably justify the other 
person in! believing that the weapon might be used 
against him constitutes an assault with a dangerous 
weapon. 


This instruction was error. The prevailing rule is 
stated at 3 Underhill on Criminal Evidence §688, at 1632 
(Sth ed. 1957): 


An unloaded gun, used as a firearm only, is gen- 
eraliy held not to be a deadly weapon, while an 
unloaded gun used as a club is or is not a danger- 
ous weapon depending upon its size and the way it 
is used. (Accord, Annot., 74 A.L.R. 1206 (1931); 
see also ‘6 Am.Jur.2d, Assault end Battery §54, at 
=s-5) Sara 


In Price v. United States, 156 Fed. 950, at 952 (9th 


Cir. 1907), where the accused pointed an unloaded pistol at 


his victim in a threatening manner, putting the victim in 


fear, the court said: 


{A]n unloaded pistol, when used in the manner 
shown by the evidence in this case, is not, in 
fact, a dangerous weapon. 


* * * 


{T]he courts quite uniformly hold as a matter of 
law that an unloaded pistol, when there is no 


= 


attempt to use it otherwise than by pointing it 
in a threatening manner at another, is notia 
dangerous weapon. 


The law in the District of Columbia is at the con- 
trary. This Court has adopted the definition of a dangerous 
weapon as “one likely to produce death or great bodily injury." 
Tatum v. United States, 71 App.D.c. 393, at 394, 110 F.2d 555, 
at 556 (1940). Certainly, an unloaded pistol used only as 
a firearm does not fall within this definition. of course, 
use of the pistol as a club would have indicated a different 
conclusion, see MacIllrath v. United States, 88 App.D.c. 270, 
188 F.2d 1009 (1951), but as noted above, there oe no evi- 
dence of such use, nor did the trial judge's mae allow 
room for the jury's consideration of any use of the pistol 
in the possession of Appellant other than as a firearm. 

The error was plain within the sense of Rule 52(b), 

Fed. R. Crim. P. But if it were otherwise, once again the 
same result would be reached by phrasing the Soatienns in 


terms of the insufficiency of the evidence to prove a vio- 


lation of §22-502, due to the fact that the weapon was not 


a dangerous one. See Myra Foundation, supra. 
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CONCLUSION 


Appellant was convicted on four counts: count one - 
Assault With Intent To Commit Robbery; count two - Assault 
With Intent To Commit Robbery While Armed; count three - 
Assault With A Dangerous Weapon; and count four - Carrying 
A Dangerous Weapon. 

On the basis of Argument I. above, Appellant prays 
that his convictions on counts one through four be reversed, 
an@ the indictment against him dismissed. 

On the basis of Argument II., Appellant prays that his 
convictions on counts one through three be reversed. 

on the basis of Argument III., Appellant prays that 


his conviction on counts one and two be reversed. 


On the basis of Argument IV., Appellant prays that his 


conviction on count three be reversed. 


Respectfully submitted, 


. Q amloor 
Craig tg Bamberger y 


Attorney for Appellant 
(Appointed by this Court) 

1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


D.C. Code §22-501 
| 


Every person convicted of any assault with 
intent...to commit robbery,...shall be sentenced to 
imprisonment for not less than two years or more 
than fifteen years. 


D.C. Code §22-502 


Every person convicted...of an assault with 
a dangerous weapon, shall be sentenced to imprison— 
ment for not more than ten years. 


D.C. Code §22-504 


Whoever unlawfully assaults, or threatens another 
in a menacing manner, shall be fined not more than 
five hundred dollars or be imprisoned not more than 
twelve months, or both. 


D.C. Code §22-3202 


If any person shall commit a crime of violence 
in the District of Columbia when armed with or having 
readily available any pistol or other firearm, or 
other dangerous or deadly weapon,...he may in addition 
to the punishment provided for the crime be punished 
by imprisonment for an indeterminate number of years 
up to life as determined by the court. 


* * * 


D.C. Code §22-3204 


No person shall within the District of Columbia 
carry either openly or concealed on or about his per- 
son, except in his dwelling house or place of business 
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or on land possessed by him, a pistol, without a 
license therefor issued as hereinafter provided, 
or any deadly or dangerous weapon capable of 
being so concealed. 
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I hereby certify that this lst day of October, 1969, 


I served a copy of the foregoing Brief for Appellant on 


Thomas A. Flannery, United States Attorney, United States 


Court House, Washington, D.C., by U.S. mail, postage pre- 


paid. 
Craig §. Bamberger = 


REPLY BRIEF 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,082 


UNITED STATES OF AMERICA, 


APPELLEE, 


a 


A al 


for the District of Columbia 


a EEE 


CRAIG S. BAMBERGER 

Attorney for Appellant 
(Appointed by this Court) 

1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


DATED: December 24, 


WY 
B 
fq 
5 
ie) 
12) 
fa 
ro) 
2] 
a 
& 


TABLE OF AUTHORITIES 


case 
Grennett v. United States, 
131 U.S.App.D.C. 202, 403 F.2d 928 
(ey eS ee EF RS 


Other Authorities 


*Gooadman & Gilman, The Pharmacological Basis 


of Therapeutics (MacMillan Company 
SAMS R OSS en io. oy. fataiok on Lo vohie; ork el teu jel o* 


*] Wharton's Criminal Law and Procedure 
§49 (1957) ...- 


*cases or authorities chiefly relied upon are marked by 
asterisks. 


ARGUMENT 


In Argument III of his Brief, Appellant contends that the 


trial judge erred in refusing to instruct the jury that they 
| 


| 
might consider whether Appellant's use of narcotics incapacitated 


him from forming the specific intent to commit robbery. In 


| 
Argument II of the Brief for Appellee, the Government asserts 


that this refusal was proper because, inter slia, there is such 


a dissimilarity between the effects of intoxication and those 


of narcotics as to make inapplicable in the trial below the rules 
normally governing instructions on the Sneapacaatinaie crests of 
intoxicating beverages. Indeed, Appellee goes so far as to sug- 
gest that in many instances, a person who is “high" on heroin 
may be more lucid than he would be when not under the influence 


of the drug. Brief for Appellee, Note 7. In this Reply Brief, 


Appellant will comment solely upon this issue. 


Contrary to the contention of Appellee, it is common knowledge 


that the use of narcotics tends to result in mental incapacitation, 
just as does the consumption of intoxicating beverages. Behavioral 
characteristics may differ somewhat between the two, but the 


potential deprivation of capacity is present in both instances. 
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A prominent figure in the literature of morphine drugs (heroin 
being a synthetic derivative of morphine) is Jerome H. Jaffe, 
Assistant Professor of Pharmacology and Instructor in Psychiatry 
at the Albert Einstein College of Medicine of Yeshiva University. 
In an article contributed to Goodman & Gilman, The Pharmacological 
Basis of Therapuetics (MacMillan Company 3d ed., 1965), Professor 
Jaffe makes clear that while the side effects may be dissimilar-- 
for example, “even large doses of morphine do not cause slurred 
speech"--the impact of narcotics on the user's thought processes 


is quite similar to that of alcohol: 


Morphine...produces mental clouding characterized 
by drowsiness and inability to concentrate, dif- 
ficulty in mentation, apathy, lessened physical 
activity, reduced visual acuity, and lethargy. 
Mental and physical performance is impaired.... 
(Supra, at 250) 


That narcotics may incapacitate is hardly a novel proposition, 
in fact, it is virtually taken for granted. Thus, 1 Wharton's 
Criminal Law and Procedure §49, at 115 (1957), casually states: 


The condition of the defendant produced by the 
use of drugs and narcotics may or may not affect 
his capacity to commit crime. The principles 
governing intoxication of the defendant also ap- 
ply to the use of drugs. 


=A 


Expert testimony on this point at trial would have peer nearly 
as superfluous as expert testimony on the general effects of 
alcohol in a trial involving a defense of incapecieatton by 
intoxication. | 


Grennett v. United States, 131 U.S.App.D.C. 202, 403 F.2d 
928 (1968), cited by Appellee, does not suggest otherwise. That 
case stands only for the proposition that the mere fact that a 


| 
narcotic has been used does not ipso facto establish incompetency 


or incapacitation. Precisely the same thing might be said of 
consumption of intoxicating beverages. 


| 
Appellant does not contend that his use of heroin leads 


inexorably to the conclusion that he was incapacitated, but 


rather that the evidence of such use and its effect raised a 


jury question as to whether he was so incapacitated as to be de- 
prived of the specific intent to commit robbery. It is the trial 
judge's failure to instruct the jury to resolve this issue which 
Appellant assigns as error. 


Respectfully submitted, 


Craig 8. Bamberger 

Attorney for Appellant 
(Appointed by this Court) 

1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
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Assistant U.S. Attorney, United States Court House, Washington, 
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